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5440 Routes 5 & 20 West * Canandaigua, NY 14424 ¢ (585) 394-1120

STORMWATER CONTROL FACILITIES
MAINTENANCE AGREEMENT

WHEREAS, the Town of Canandaigua, having an address of 5440 Routes 5 & 20 West, Canandaigua,
New York 14424 (Municipality) and Quailbush Homeowners Association, Inc.(Facility Owner),
having an address of 5128 Springbush Drive, Canandaigua, NY 14424 want to enter into an agreement
(this “Agreement”) to provide for the long term maintenance and continuation of permanent
stormwater control measures approved by the Municipality for the below named project, and

WHEREAS, the Municipality and the Facility Owner desire that the permanent stormwater control
measures, as detailed on the approved project plans entitled “Stormwater Management and Erosion
Control Plan”, having drawing number(s) 2610B-02, 03 & 04, prepared by BME Associates and last
revised February 2022 or latest revision, (the “Plans™), be built in accordance with the Plans and
thereafter be maintained, cleaned, repaired, replaced, and continued in perpetuity in order to ensure
optimum performance of the components. Reduced size versions of the Plans are attached hereto as
Exhibit A.

Therefore, the Municipality and the Facility Owner agree as follows:

1. This Agreement binds the Municipality and the Facility Owner, its successors and
assigns, to maintain the permanent stormwater control measures depicted in the Plans (as same may be
amended), which are attached as Schedule A of this Agreement.

2. The Facility Owner shall maintain, clean, repair, replace and continue the stormwater
control measures depicted on the Plans as necessary to ensure optimum performance of the measures
to design specifications. If identified on the plans, the stormwater control measures shall include, but
shall not be limited to, the following: drainage ditches, swales, dry wells, infiltrators, drop inlets,
pipes, culverts, soil absorption devices, and retention ponds (collectively, the “Control Measures”).

3. The Facility Owner shall be responsible for all expenses related to the maintenance of
the Control Measures.

4, The Facility Owner shall provide for the periodic inspection of the Control Measures,
not less than once in every five-year period, to determine the condition and integrity of the Control
Measures. The Facility Owner’s obligations to inspect the Control Measures under this Section 4 shall
commence upon the issuance of the first certificate of occupancy for the project depicted on the Plans.
Each inspection shall be performed by a Professional Engineer, at the Facility Owner’s choosing, so
long as such Professional Engineer is licensed by the State of New York (the “Inspecting Engineer”).
The Inspecting Engineer shall prepare and submit to the Municipality within 30 days of each
inspection, a written report of the findings of his/her inspection including any recommendations
necessary for the continued maintenance or repair of the Control Measures.

h:\chrisi\chrisanntha ,inc\quail bush townhomes\hoa\storm water facility\canandaigua swmf maintenance agreement april 2022.docx 1of5



3. The Facility Owner shall grant Right of Entry to duly authorized representatives of the
Town. Upon presentation of proper credentials, duly authorized representatives of the Town may enter
at reasonable times upon the premises to inspect the implementation, condition or operation and
maintenance of the Control Measures. Facility Owner shall allow persons working on behalf of the
Town ready access to all parts of the premises for the purposes of inspecting the Control Measures.
Persons working on behalf of the Town shall have the right to temporarily locate, on any stormwater
facility or Control Measure in the Town, such devices as are necessary to conduct monitoring and/or
sampling of the discharges from such Control Measures.

6. Except in an emergency situation, or as permitted by Section 6 below, The Facility
Owner shall not authorize, undertake, or permit any material alteration, abandonment, modification, or
discontinuation of the Control Measures except in accordance with written approval of the
Municipality.

1. The Facility Owner shall undertake all necessary repairs, maintenance, or replacement
of the Control Measures in accordance with the recommendations of the Inspecting Engineer, except to
the extent such repairs, maintenance, or replacement are made necessary by the acts or omissions of
the Municipality, including without limitation offsite grading. Such repair, maintenance, or
replacement shall not require the approval of the Municipality. Repairs, maintenance, or replacements
made necessary by the acts or omissions of the Municipality shall be undertaken by the Municipality as
its cost and expense.

8. This Agreement shall be recorded in the Office of the County Clerk, County of Ontario.

9, If ever the Municipality determines that the Facility Owner has failed to maintain,
clean, repair, replace, and continue the Control Measures in accordance with the Plans or has failed to
undertake necessary corrective action in accordance with Section 6 above, the Municipality shall give
the Facility Owner written notice of such a default. In the event the Facility Owner fails to cure such
default within thirty (30) days from its receipt of such notice, the Municipality is authorized to
undertake such steps as reasonably necessary for the preservation, continuation, or maintenance of the
Control Measures, to charge the Facility Owner for the reasonable expenses of such steps, and to affix
such expenses as a lien against the property (including reasonable attorney fees and other
administrative costs incurred in executing such a lien); provided however that if the nature of the
default is such that it cannot reasonably be cured within such thirty (30) day period, then so long as the
Facility Owner commences to cure such default within such thirty (30) day period, and, thereafter,
diligently, in good faith and expeditiously proceeds to cure such default before the Municipality may
take action under this Section 8.

10.  The parties agree and acknowledge that this Agreement shall cover not only the Control
Measures set forth on the Plans, but it also shall cover any alterations or modifications to the Plans that
may be approved by the Municipality after the execution of this Agreement.

11.  This Agreement shall be binding upon, and inure to the benefit of, the respective

successors and permitted assigns of the parties. This Agreement shall not be assignable by the
Municipality but may be assigned or transferred by the Facility Owner.
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12.  All notices required or permitted hereunder shall be in writing and shall be sent to the
parties at the following addresses:

If to the Municipality: Stormwater Program Manager
Town of Canandaigua
5440 Routes 5 & 20 West
Canandaigua, New York 14424

If to the Facility Owner: Quailbush Homeowners Association, Inc.
5128 Springbush Drive
Canandaigua, NY 14424

With copies to: David K. Hou, Esq.
Boylan Code LLP
11 North St.
Canandaigua, NY 14424

Any such notices may be sent by:  (a) certified mail, return receipt requested, or
(b) a nationally recognized overnight courier

The above addresses may be changed by written notice to the other party. Any such
notices shall be deemed effective upon receipts.

12.  This agreement sets forth all of the agreements, conditions, and understandings between
the Municipality and the Facility Owner concerning the maintenance of the Control Measures and

supersedes any and all prior agreements and understandings between the parties with respect thereto.

13. This Agreement shall be governed exclusively by the laws of the State of New York,
without giving effect to choice of laws or choice of laws rules or principles.

14.  Issuance of the first certificate of occupancy or certificate of compliance for the project
depicted on the Plans shall be deemed an acknowledgement by the Municipality that the Control

Measures have been constructed in accordance with the Plans.

15.  This Agreement may be executed in several counterparts, including by facsimile, each
of which shall be an original and all of which shall constitute but one and the same instrument.

16.  This Agreement may not be amended, changed, modified, altered, or terminated, except
by an instrument in writing, signed by the parties hereto.

17.  This Agreement is effective upon full execution by both parties.

[REMAINDER OF PAGE INTENTIONALLY BLANK]
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The parties have entered into this Agreement on this day of ,2016.

MUNICIPALITY
TOWN OF CANANDAIGUA, NY

By:
Title:
Date:

FACILITY OWNER
Quailpush Homeowners Association, Inc.

2

D\ bt o
By: J_i)n Ratl’\bun
Title: president

Date: 4/
A8 il f g s

.

[REMAINDER OF PAGE INTENTIONALLY BLANK]

c:\users\rathj\downloads\canandaigua swmf maintenance agreement april 2022.docx 40f5



State of New York )
County of Ontario ) ss.:

Onthe  day of in the year before me, the undersigned, personally appeared
, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name(s) is (are) subscribed to the within instrument
and acknowledge to me that he/she/they executed the same in his/her/their capacity(ies), and that by
his/her/their signature(s) on the instrument, the individual(s), or the person upon behalf of which the
individual(s) acted, executed the instrument.

Signature and Office of individual taking acknowledgment

State of New York )
County of Ontario ) ss.:

™

On the ﬂ'_ day of A’P_;»( L in the year 24 2Z before me, the undersigned, personally appeared
T Ralh buw , personally known to me or proved to me on the basis of

satisfactory evidence to be the individual(s¥ whose name(s) is (are} subscribed to the within instrument

and acknowledge to me that he/she/they executed the same in his/her/their capacity(ies), and that by

his/het/their signature(s) on the instrument, the individual(s), or the person upon behalf of which the

individual(s) acted, executed the instrument.

O/érs 7;4, A/. derse—

Signature and Office of individual taking acknowledgment " \CHRISTOPHER N. IVERSEN
Notary Public State of New York
Ontario County No. 4799593

Commission Expires June 30, 20 _215‘
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